Lessons from Penn State and Rutgers

by Brenda C. Liss

In the past two years, two major institutions
of higher education, Penn State and New
Jersey’s own Rutgers, have seen abuse
scandals involving inappropriate touching by
coaches. At Rutgers, the coach’s victims were
his varsity athletes; at Penn State, they were
boys brought to campus by the coach under
the auspices of a community service
organization.

t Rutgers, the conduct was pushing, kicking

and throwing basketballs at players and

using vulgar, derogatory language toward

them, all rationalized as an aggressive

coaching style. At Penn State, no such

rationalization was offered; it was sexual
abuse for which the coach is serving a 30- to 60-year prison
sentence.

At Penn State, an alleged cover-up of the coach’s conduct—
or, at least, failure to report—led to removal of its idolized
head football coach as well as the university president, athlet-
ic director, and senior vice president for finance and business.
It also led to a National Collegiate Athletic Association
(NCAA) consent decree imposing, among other things, a $60
million fine and a four-year ban on post-season competition.'
At Rutgers, the alleged failure to respond adequately until an
embarrassing DVD was released to the media led to the resig-
nations of the athletic director and university counsel, and
also led to reported settlements with those officials and an
assistant coach, costing the university millions of dollars.’

For education lawyers and school administrators—in K-12
schools and school districts as well as higher education—the
Penn State and Rutgers cases suggest that administrators, gov-
erning boards, and their lawyers may have duties and obliga-
tions, and may face consequences for failure to meet those
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obligations, that previously had not clearly existed. The
reports of investigations by outside counsel into the universi-
ties’ responses to reports of abuse offer lessons for schools and
lawyers hoping to avoid similar situations.

Some of the lessons are easy, reflecting rules already
known. For example:

Child abuse Is a crime. Abuse of a child, which includes
“the performing of any indecent, immoral or unlawful act or
deed, in the presence of a child, that may tend to debauch or
endanger or degrade the morals of the child,” is a fourth-
degree crime in New Jersey.* Child cruelty, which includes
“exposing a child to unnecessary hardship, fatigue or mental
or physical strains that may tend to injure the health or phys-
ical or moral well-being of such child,” is also a fourth-degree
crime.’ Sexual assault, which includes contact with anyone
under 16 by someone at least four years older than the victim,
or with anyone between 16 and 18 by someone with “super-
visory or disciplinary power” over the victim, is a2 second-
degree crime.®

Any reasonable suspicion of child abuse must be
reported. The duty to report child abuse belongs to every-
one. No one can avoid this duty by assuming that someone
else, such as the principal or dean, will report the abuse. New
Jersey law provides that every person with a reasonable suspi-
cion that child abuse has occurred shall report it to law
enforcement and/or child protection authorities.®

Failure to report child abuse can result in civil Ha-
bility for imjury to affected students. The New Jersey
Supreme Court, in 2003, upheld a directed verdict against a
board of education whose employees had failed to report abuse
of students, ruling the board had been negligent in failing to
“fulfill its most basic obligation—to protect the children in its
care—because it had failed to implement effective rudimenta-
1y reporting procedures that would have informed the board of
[a principal’s] misconduct,” and for “grossly disregard[ing] crit-
ical information, either in its hands or easily accessible, that
called for scrutiny of [the principal’s] activities.”’
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While these principles are well estab-
lished, the unfortunate experiences of
Penn State, Rutgers and their coaches’
victims offer new lessons for education
lawyers and school administrators.
These new lessons include:

e Failure to report abuse may lead not
only to civil liability but to criminal
charges.

* The governing body—in K-12 school
districts, the board of education—has
a duty of oversight that cannot be
delegated.

e Coordination, communication, and
adhering to established procedures
may help minimize exposure.

Each of these lessons will be dis-
cussed in turn.

Failure to Report Abuse May Lead
Not Only to Civil Liability but to
Criminal Charges

Pennsylvania law, like New Jersey
law, includes a mandatory reporting
statute for suspected child abuse.® Under
Pennsylvania law, failure to report abuse
by one to whom the requirement
applies is a third-degree misdemeanor.’
Penn State’s former president, athletic
director and senior vice president for
finance all face criminal charges as a
result of their respective responses to
reports of the coach’s misconduct and
their failure to report it to appropriate
authorities. The athletic director and
senior vice president have been charged
with endangering the welfare of chil-
dren and conspiracy, as well as failure to
report abuse, and the former president
of the university has been charged with
endangering the welfare of children."
As of this writing, all of the charges
remain pending."'

The precise nature of the alleged
endangerment by these officials and the
conspiracy is not clear, but they appar-
ently pertain to the administrators’
alleged failure to report one or more
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incidents brought to their attention,
which
occurred. Characterizing failure to

after additional incidents
report abuse as child endangerment or
criminal conspiracy seems novel, but
now, in light of the Penn State charges,
is conceivable. School administrators
who fail to report abuse now not only
violate the child protection law, they
risk being charged with more serious
criminal offenses.

Under New Jersey law, the offense of
failure to report reasonable suspicion of
child abuse is a disorderly persons
offense,'? but there is no reported case of
prosecution for such failure. The offense
of endangering the welfare of a child,
which includes “knowingly causing
harm to a child for whom one has a
duty of care,” is more serious—a second-
degree crime." If failure to report an ear-
lier incident of abuse could be found to
‘cause’ a later incident (which may
depend on the degree of causation
required), culpability for the later inci-
dent under the guise of endangering the
welfare of a child is possible.

Conspiracy seems more of a stretch.
Under New Jersey law, the offense of
conspiracy to commit a crime includes
agreeing with another person “to aid
such other person...in the planning or
commission of [a] crime or of an
attempt or solicitation to commit [a]
crime.” The agreement to do so must be
“with the purpose of promoting or facil-
itating {the crime’s] commission.”""
Because of this requirement of ‘pur-
pose,’ the likelihood of culpability for
conspiracy to commit child abuse as a
result of failure to report abuse may
seemn remote, but Penn State’s adminis-
trators probably would have thought so
too until they received their indict-
ments.

The Governing Body—In K-12 School
Districts, the Board of Education—
Has a Duty of Oversight That Cannot
Be Delegated

Penn State engaged the firm of Freeh
Sporkin & Sullivan LLP as special coun-
sel to investigate the failure of its per-
sonnel to respond to and report the
coach’s sexual abuse and the circum-
stances under which such abuse could
occur, and to provide recommendations
regarding university governance, over-
sight, policies and procedures to help
the university prevent and better
respond to future incidents of abuse.
The firm’s investigation report, the
Freeh report, identifies the university’s
board of trustees as one of the biggest
culprits.

The report notes that “[a]n effective
board exercises objective and independ-
ent judgment while overseeing systems
to ensure that the institution operates
according to the law and its governing
framework.” It further notes that under
Pennsylvania law, nonprofit board
members have a duty of loyalty and a
duty of care, including “reasonable
inquiry, skill and diligence, as a person
of ordinary prudence would use under
similar circumstances,” and the board
has a “continuing obligation to require
information or answers on any Univer-
sity matter with which it is con-
cerned.”® Citing decisions of the Court
of Chancery of Delaware in sharehold-
ers’ derivative actions, the report states
that when a board “utterly fails to
implement any reporting or informa-
tion systemn or controls,” or, having
implemented such systems, “conscious-
ly fails to monitor or oversee its opera-
tions thus disabling themselves from
being informed of risks or problems
requiring their attention,” the board
can breach its duty of care."

Among the report’s key findings is
that Penn State’s Board of Trustees failed
to meet its responsibilities of oversight
and reasonable inquiry. The failure took
several forms: failure to have reporting
procedures or structures in place; failure
to demand regular reporting of major
risks; failure to create a “Tone at the
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Top” environment in which university
officials believed they were accountable
to the board; and, after finally receiving
reports of the alleged abuse, failure to
independently assess the information
provided to the board or “reasonably
inquire about this serious matter.”"’
New Jersey law regarding the duties
of boards of nonprofit corporations is
similar, but not exactly the same, as
Pennsylvania law. Trustees of New Jersey
nonprofits are required to “discharge
their duties in good faith and with that
degree of diligence, care and skill which
ordinary, prudent persons would exer-
cise under similar circumstances in like
positions”;*®
refers to “diligence, care and skill,”

the relevant provision

rather than “inquiry, skill, and dili-
gence.”” That reference to inquiry in
the Pennsylvania provision could make
a difference in this context, but it was
not the specific focus of the Freeh
report, which referred only to general
corporate law principles in Delaware
case law, as noted. Thus, nonprofit pri-
vate school boards in New Jersey could
conceivably be found to have similar
liability for breach of the duty of care for
failing to exercise sufficient oversight.
The need for reporting procedures
and structures in schools is not new, but
the extent to which private school
boards should question or supervise
their school administrators has not, up
to now, been as clear as the Freeh report
suggests. Based on the report and its rec-
ommendations, private school boards
might consider heightening the level of
oversight of their employees’ activity.
They would be well advised to review
the efficacy of their reporting proce-
dures or structures to require reporting
of major risks; they should make clear
that school administrators are account-
able to the board; and they should inde-
pendently assess any serious matters of
which board members become aware.
For boards of education of public
school districts, the need for oversight is
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as great but the extent of the duty of
oversight is less clear. Under New Jersey
law, each board of education is author-
ized to “make, amend and repeal
rules...for the employment, regulation
of conduct and discharge of its employ-
ees...,”* but the statutory Code of Ethics
for School Board Members states the
role of the board is confined to “policy
making, planning and appraisal,” and
further states each board member’s
responsibility is “not to administer the
schools, but, together with [his or her]
fellow board members, to see that they
are well run.”? These provisions suggest
the degree of oversight suggested by the
Freeh report may be not only discre-
tionary, but impermissible. But when
the consequence of failure of oversight
is abuse such as that which occurred at
Penn State, these school ethics provi-
sions seem to miss the point. Public
school board members who wish to pre-
vent such abuse, and consequent trau-
ma and liability, might choose to press
their administrators for answers, regard-
less of constraints apparently imposed
by the Code of Ethics for School Board
Members. They might decide to do so
despite the risk of reprimand, censure,
suspension or even removal in accor-
dance with the School Ethics Act.?

Coordination, Communication and
Adhering to Established Procedures
May Help Minimize Exposure

In April 2013, when Rutgers Athletic
Director Tim Pernetti resigned as a result
of his basketball coach’s conduct and
Pernetti’s handling of the matter, both
he and Rutgers President Robert Rarchi
blamed their troubles on “the process.”
President Barchi reportedly called the
situation a “failure of process”; Pernetti
told the press, “Rutgers decided to fol-
low a process involving university
lawyers, human resource professionals,
and outside counsel. Following review
of the independent investigative report,
the consensus was that university policy

would not justify dismissal.”?

Rutgers, like Penn State, engaged a
law firm to conduct an investigation.
Skadden, Arps, Slate, Meagher, & Flom
LLP was asked to investigate the circum-
stances surrounding the coach’s termi-
nation and make recommendations
regarding Rutgers’ “policies, practices
and processes that might help the Uni-
versity better address sensitive circum-
stances in the future.”* Far from blam-
ing the process, the Skadden report
recommended greater coordination,
communication and adherence to estab-
lished procedures.

Like the Freeh report, the Skadden
report recommended increased and
improved oversight by the university’s
governing body. It also recommended
improvement in the university’s human
resources administration. Additionally,
noting “concerns regarding the insulari-
ty and autonomy of the Athletics
Department as well as insufficient over-
sight by the President’s office and the
Board [of Governors],” the report rec-
ommended establishing “dotted-line”
relationships between the athletics
department’s chief financial officer and
the university’s senior vice president of
finance and administration, and also
between the athletic director and that
senior vice president, so the athletics
department can “have the benefit of
centralized input and oversight.”* To
improve internal controls and govern-
ing practices, it recommends forming an
interdepartmental risk management
committee and performing a “full enter-
prise risk management review.” Such a
review would involve five key steps:

e identify risk areas across the entire
university (including all campuses,
schools and departments);

» assign risk owners for each identified
area;

e assess and prioritize identified risks
and develop mitigation plans for the
most serious risks;
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e develop a crisis management team
and crisis response plans for risks
with a high likelihood of occurrence
and high impact to the university;
and

e monitor risks and report mitigation
and crisis plans to the president and
board at least once a year.

Finally, stating that “the Rice situa-
tion” (referring to the coach, Mike Rice)
arose in part because of the release of
DVD footage obtained from Rutgers
through an Open Public Records Act
(OPRA) request, the report noted that
Rutgers’ usual procedures for respond-
ing to such requests had not been fol-
lowed. Specifically, the materials pro-
duced in response to the request were
not reviewed by counsel or any admin-
istrator, and counsel were not consulted
before the materials were produced. The
report did not delve into the scope of
the university’s obligation to produce
materials in response to an OPRA
request,” but it recommended adhering
to the following procedures in any case
where a determination is made to pro-
duce requested materials:

¢ the Office of the Secretary or Office
of General Counsel should confer
with the custodians of the requested
materials;

e the materials should be “fully
reviewed” and any concerns brought
to the Office of the Secretary or the
Office of the General Counsel;

o if it is determined the materials
“implicate legitimate University con-
cerns,” the issucs should be brought
to the attention of the appropriate
risk manager “so that appropriate
attention can be brought to bear on
that topic”; and

* any deviations from these procedures
should be only through a “pre-estab-
lished process” with review by the
chief compliance officer and general
counsel.®
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All of these recommendations are
applicable to K-12 schools and school
districts, as well as higher education.
They might not prevent unfortunate
incidents, such as those that occurred at
Rutgers and Penn State, but they might
prevent the devastating institutional
impact of such incidents that Penn State
and Rutgers have experienced.

Consistent with the Skadden report’s
recommendations, many schools and
school districts—as well as institutions
of higher education—probably could
benefit from improved oversight,
improved coordination and communi-
cation among administrative staff, and
careful adherence to procedures for the
release of records and information to
outside parties. Every school and school
district probably should conduct a risk
management review, if they haven’t
done so recently, before they are con-
fronted with situations similar to those
Penn State and Rutgers faced. Every
school and school district should have a
crisis management team including
counsel and a public information pro-
fessional, and a crisis response plan.

The experiences of Penn State and
Rutgers, and of the victims of their
employees’ misconduct, were unfortu-
nate indeed. Fortunately, however, the
rest of us can learn the lessons of those
experiences. §3
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