a drama in one

ECRA:

by Dennis J. Krumhoiz

act

Tine: The present.
Place: A New Jersey law office.

Oscar O, Smith, out-of-state
tawyer ("Smith"): Are al! these wild
siories true that we've been hearing
out here about an environmental
jaw in New Jersey that atfects the
saie of industrial facilities?

Nathan Jones, New Jersey law-
ver (“Jones™): Yes, Oscar, they're
probably accurate. ECRA is the
most controversial piece of en-
vironmental legislation in etfect in
New Jersey. (Sighs) H's driving
most of us crazy,

Smith: Thankfully, Nathan, I'm
notan environmaental lawyer.

Jones: {Chuckies) That's all
right. Al New Jersey lawyers, par-
ticularly real esiate and corporate
ones, are envircnmental lawyers
nNow.

Smith: Please, just what is ECRA
and how does it work?

Jones; ECRA, the New Jersey
Environmental Cleanup Responsi-
bility Act,® was signed into law on
September 3, 1983 and became ef-
fective on December 31, 18832
Most simply stated, ECRA requires
a complete environmental review,
and possible site remediation, as a
precondition to the t{ransfer or
closure of certain indusirial prop-
erty.

ECRA applies only o industries,
more accurately “ptaceis] of busi-
ness,” whose activities come within
Standard Indusirial Classification
categories 22-39 inclusive, 46-48
inclusive, 51 or 76 as set forth in the
Standard Industrial Classifications
Manual and which generate, manu-
facture, refine, transport, treat,
siore, handie or dispose of hazard-
ous substances or waste.? The Act
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takes effect upon the closure, ter-
mination or transfer of operations
of these faciiities as therein de-
fined. ECRA requires the transferor
of the facility to notify the New Jer-
sey Department of Environmental
Protection {"NJDEP"} prior to ¢los-
ing or transferring operations and
thereafter mandates the {rans-
feror's tiling of either a “cleanup
plan” cullining methods of site
remediation or a "negative declar-
ation™ verifying that no adverse en-
vironmenrntal conditions exist on
site.® And thal's stili putting it simp-
ly.
Smith: When can you finally
close a transaction or terminale
operations?

Jones: Usually only upon
NJDEP's approval of a seller's
nagative declaration or, i cleanup
is necessary, upon the depari-
ment's approval of a cleanup plan,
aithough the Act does provide that
the purchaser or ogther party to the
fransaction may assume these
responsibilities® and, in certain in-
stances, may defer them until the
use of the establishment changes
or it becomes non-operational ¥ Ex-
ceptions o this procedure can be
made where compeliing business
reasons require an earlier closing
ortermination.’

Smith: Does the statute provide
for the imposition of penaities?

Jones: Rather extraordinary
ones. The failure of a transferor o
compiy with any provision of ECRA
entitles the transferee to void the
transaction and to recover dam-
ages and costs from the lrans-
feror.* NJDEP may void the trans-
action if the transferor does not
submit either a negative declara-

tion or a ¢leanup plan acceplable to
the department.® Failure to compily
with the provisions of ECRA may
subject the offender, including an
officer or managemeant official in
his personat capacity, to significant
civil penalties.’ I'm frankly doubtfui
that a court wouid uphold all these
remedies.

Smith: How did ECRA come
about?

Jones: The roots of ECRA may
be fraced to the so-called “Decom-
missioning Bill" congeived within
NJDEP in 1881 as a mechanism o
compel sile cieanup of industrial
facilities upon closure of oper-
ations. NJDEP persuaded Senator
{then Assemblyman} Raymond
Lesniak (D-Union} to sponsor this
legislation. in the absence of much
legistative history it is not really
clear how the scope of the "Decom-
missioning Bil" expanded io in-
clude the transfer, in addition o the
closure, of industrial establish-
menis. What is certain is that the
genesis of ECRA involved lengthy
discussions among Senator
Lesniak, representatives of NJDEP
and a number of lobbyists rep-
resenting industrial and com-
mercial arganizations.

The business represeniatives
who participated in the nego-
tiations concerning what eventually
came {0 be ECRA seem io have
supporied, or at ieast did not
strongly oppose, the Act’'s upigue
and fundamental concept that
transfer or closure of industrial
properties ought o trigger en-
vironmental remediation. Instead,
they focused their atiention upon
several substantive issues posed
by the Act, such as the identifi-
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catiea of industrial facilities over
which the Act would exert jurisdic-
tion and the abiiity of estabiish-
ments 1o certify, where appro-
priate, that nc contamination exists
on site {i.e., negative declaration)."

Smith: No kidding, I'm surprised
that business groups did not op-
pose the basic issue of allowing en-
vironmental considerations to dic-
tate the liming and even the con-
ditions of business {ransactions,

Jones: {Nods) In hindsight, I'm
alsc surprised by agreement on
this issue among groups with such
seemingly disparate interests as
NJDEP and industrial lobbyists,
Perhaps even more significant has
been the absence of a larger pubiic
dehate about the wisdom of ECRA
as a matter of both business as weli
as environmental policy.

Smith: Perhaps you might dis-
cuss philosophy a bit iater. instead,
can you tell me why the Legisiature
enacted ECRA?

Jones: lLet me sugges! several
specific factors that contributed to
its passage, Organized industry in
New Jersey was greatly concerned
during this same period with the
possible enactment of the New Jer-
sey Worker and Communily Right
to Know Act.' in concept, the Hight
to Know Act sesks to provide
workers and community residents
with access to health and safely
data concerning hazardous ma-
terials found in the workplace. This
Act was the subject of extensive
and often acrimenious legislative
debate during this period and it
probably diverted aliention from
ECRA. In addition, dioxin, oneg of
the mos! toxic substances known,
was discovered in a residential sec-
tion of Newark immediately prior to
the passage of ECRA, raiging con-
cerns thal additional legisiation was
necessary o prolect New Jersey
from the effects of hazardous waste
disposal. Finally, it has also been
suggesied thal ECRA was enacled
as a response to Stale v. Ventron, ™
a case that was working its way
through the couris during this time
involving decades of mercury pol-
jution in the Hackensack Meadow-
iands. Those aware of the facis in
Ventron, particularly NJDEP, sup-
poried ECRA as a vehicle o pre-
ven! environmental contamination
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from remaining undiscovered and
unremediated as it had in that
case.'" One general reason for
adoption of ECRA, of course, was
to prevent the creation of aban-
doned hazardous wasie siles re-
quiring the expenditures of signifi-
cant public remedial funds,’®

Smith: Let's return to the Act
itself. I'm cenfounded by the logic
of relying upon the Standard Indus-
irial Ciassification Manual to de-
termine whether a facility may
present an environmental hazard,

Jones: (Smiles) Frankly, while |
do see some logic, | agree that it
makes little environmental sense.
t.et me explain. The Standarg In«
dustriat Classification Manual ("the
SIC Manual} is prepared by the
Statistical Policy Division of the Of-
fice of Managemen! and Budge! in
the Executive Office of the Presi-
dent. According to its Preface, the
SIC Manual includes all economic
activities and classifies industries
according o the structure and
composition of the economy. The
purpases of the Manual are suc-
cinctly stated in its iIntroduction:

The Standard Industrial
Classification was developed
for use in the classification ot
establishments by type of
[primary] activity in which they
are engaged; for purposes of
facilitating the collection,
tabulation, presentation and
analysis of dala relating 10 es-
tablishments; and for promot-
ing uniformity and com-
parahility in the presentation of
statistical data collected by
varicus agencies of the United
States Government, State
agencies, trade associations,
and private research organiza-
tions.

The SIC Manual was developed
originally for use within govern-
ment for stalistical purposes, bulis
currently used by many businesses
and other non-governmental or-
ganizations for market research
and other functions.

It may at [east be logical tor the
Legisiature to assume that certain
industrial cateqories as classitied
by the SiC Manual are more likely
to poilute than others and, there-
fore, 1o subject only those busi-

nesses 1o pre-transaction scrutiny.
But in actual practice the inclusion
within ECRA of certain SiC indus-
trial groups and the exciusion of
others is a distinction with only a
limited relationship to the like-
jiihood of environmental contamina-
tion. For exampie, mining (10-14)
and ceonstruction {15-17) activities
are exciuded from ECRA but
lumber and wood products indus-
tries {24} are included; raiiroad
(40}, bus (41) ang truck {42) trans-
portation are excluded but certain
transportation (47} and com-
munication (48) services are in-
cluded; durabie wholesale goods
(50}, including electrical, metallic
and industrial goods, are exciuded
from ECRA but nondurable whole-
sale goods {51}, including clothing,
groceries and alcoholic beverages,
areincluded.”

Supporiaers of the use of the SIC
concept in determining ECRA ap-
plicability may claim that the par-
ticuiar distinctions drawn within the
SIC could be improved to classify
industrial groups maore rationally
for ECRA purposes, or even that
the current classification scheme is
the best available. But if the under-
lying policy of the Act is truly to
discover and remedy envircnmen-
tal contamination caused by haz-
ardous materials, it makes more
sense {o require environmental re-
view simply for a#f industrial and
commercial establishments that
use hazardous substances, per-
haps in certain signiticant quan~
tities,'* without regard to industrial
ciassification. in my judgment, sim-
plifying ECRA in this manner wouid
tie environmental analysis directly
to the appreciabie use of hazard-
ous materials. It would eliminate
the arcane analyses and strained
raasoning sometimes necessitated
by the SIC portion of the “industrial
astablishrment” test, such as the
“auxiliary establishment” ques-
tion.' Hopefully, in this way some
of tha absurd current resulls of
ECRA applicabilily would be
eliminated.™®

Smith: lsn't it uniikely that indus-
try will permit such wholesale ex-
pansicn of ECRA jurisdiction?

Jones: Perhaps. You know, early
drafis of the Act defined an "indus-
trial establishment” by application
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of only the hazardous malerials
te5.2 Since the determination of
jurisdiction was one of the subjects
of the lengthy pre-enactment nego-
tiations, it does seem likely that the
current applicabiiity test aiready
expresses political compromise
rather than scund envircnmental
policy. By the way, because ECRA
is such a large program 1o adminis-
ter, it wouldn't surprise me If
NJDEP is content with the current
iurisdictional limitations.

Smith: All right, let's talk about
the way ECRA actually works. Let's
assurme a company meets the
jurisdictiona! tes!. To which trans-
fers of the establishment does
ECRA apply?

Jones: {Taking a deep breath)
ECRAappliesto:

Change in ownership, excep!
for corporate reeorganization
not substantially affecting the
ownership of the industrial es-
tablishment, including but not
Himited to sale of stock in the
form of a statutory merger of
consolidation, sale of the con-
{rolling share of the assets, the
conveyance of the real prop-
erty, dissclution of corporate
iderdity, financial reorganiza-
tion and initiation of bank-
ruptey proceedings.®?

Smith: This section segems
cumbersome,

Jones: i seems apparent even
to me, an environmental practl
tigner, that this provision was not
drafted by experienced corporate
counsel. Perhaps it need not have
been. After ali, ECRA is remedial
environmentai legisiation, and
everyane ought to recognize a sale
of a business or transter of real
property without being distracted
by compiex definitional tests. In
practice, however, the anaiysis of
transactions for determination of
ECRA applicability has often
proven troublesome and, in my
judgment, regquires some clari-
fication,

For example, assume that an in-
dustrial establishment is owned by
a corporation. Generally speaking,
the sale of any amount of stock is-
sued by that corporation does not
change ownership of the establish-
meant.® As long as the corporation
remains a distinct, viable entity, the
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corparation continues to own the
establishmen!. ECRA, however,
considers that the industirial estab-
ishment has undergone a change
in ownership where the stock of the
corporation is transferred, even
theugh it is the corporate entity
whose ownership has changed, not
ownership of the establishment.
Smith: But shouidnt the Aci
apply to the transter of stock as well
asta achangeiniegal ownership?
Jones: Maybe so. But why
should a full scale environmental
review be undertaken, possibly at
considerable expense and disrup-
tion to corporate activilies, where
the ownership of the establishment
will remain the same and where the
daily operaticns of the business will
nat change? Not only that, but the
liabikity, if any, of the corporation
for environmental! remediation at
this site will remain fully in place.®
Smith: | think you may be elevat-
ing the form of the transaction over
its substance, Don't you think that
ECRA shouild be applicable to sale
of the assets of the corporation?
Jones: | agree that ECRA appiies
to “sale of the controlling share of
the assets.”* (By the way, I'm not
certain there often is a "controlling”
share of assets. Assels such 2s ma-
chinery and real estale, for exam-
ple, are independent and may be
transferred separately, without the
axistence of a "controlliing share.”
Perhaps this part of the definitional
test ought 1o be reexamined.) But,
under current New Jersey law, sale
of assets resulting in a continuity of
business operations aiso resulls in
the adoption of environmental
liabitities by the 'successor corpo-
ration.? | concur with the appk-
cability of ECRA where thare wili be
nc adoption of lizbilities so as to
force the departing corporation to
remain fully responsible for s own
pollution. But where the purchasing
corporation is merely continuing
the activities of its predecessar, or
where it agrees 10 assume iis pre-
decessor's Habilities, | don't see the
need o force immediate en-
virgnmental remediation.

Smith: Aren't you forgetting that
ECRA is intended to do more than
meraly insure that a responsible
party will remain ilabie for en-
vironmental cleanup at some future

time? The Act also helps to
eliminate ecclogical contamination
before the enviroament is ir-
reparably harmed.

Jones: Look who is discussing
environmental policy now. ECRA
certainly does force an examination
of environmentat conditions where
nene might otherwise have oc-
curred, thus ensuring timely dis-
covery and promp! remediation of
problems. But the sale of an indus-
trial establishment has got to be the
worst time for compelling an en-
vironmental review. The sale of a
business often arises quickly and
demands considerable business-
related activities within a short
period of lime. Environmental re-
mediation, by contrast, can be a
lengthy process of invesligation
and removal. Remediation of
groundwater pollution, for exam-
ple, often takes years o achieve.
ECRA imposes an extraordinary
burden upon a business to under-
take a full-scale environmental re-
mediai program during a period
already encumbered with activily
and often with anxiety. I'm also
afraid that we may not be doing
justice to the environmental pro-
gram itseif when it is rushed by the
exigencies of a business trans-
action.

Smith: Didn't you tell me that im-
ptementation of cleanup couid be
deferred until after closing under
certain circumstances? Anyway,
please relurn to your criticism of
the corperate transfer portion of
ECRA.

Jones: Certainly. One of the
maore troublesome guestions ieft
unaddressed by ECRA and its im-
plementing regulations? Is the
amount of stock of an industrial es-
tablishment that must be trans-
terred to be considered a “change
in ownership” under the Act
Although the phrase “conirolling
shara” is used in ECRA o apply to
assets, | think it probably was
mean! to be appiicable to stock.

Under principles of corporate law
a shareholder is considered "con-
trolling” if, in actual practice, he has
the ability to control corporate con-
duct according to his wishes.® in
New Jersey, the ability to exercise
control depends upon the pro-
visions of the New Jersey Business
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Corporation Act®*® and, maore im-
poriantly, upon specific require-
ments of a company's certificate of
incorporation and by-laws. A
precise determination of corporate
contrel ang hence of ECRA appli-
cability theretfore can be made only
with reference to individizai corpo-
rate requirements. Control may
atso depend upon the particular
guestion at hand. For example, a
corporation's by-laws may provide
for simpie majority rule for certain
actions and for a super-majorily
vote for other determinations.

Smith: Is there a working defi-
nition of “control” usad by NJDEP
in determining ECRA applicability?

Jones: In most cases the depart-
ment asserts ECRA jurisdiction
where ownership of at ieast 50 per-
cent of stock is ‘ransferred,
although the department has even
claimed coverage where the largest
sharehoider, owning less than 50
percent of outstanding stock, trans-
fers her shares. The 50 percent
standard ¢omporis with portions of
the federal tax and antitrust iaws
defining “control™® but does not
always agree with certain other tax
law provisions.® Also, control is
more often achieved with a
substantially reduced percentage
of ownership in larger, publicly
traded corporations than in
smalier, privately heid companies,
adding additional uncertainty.

1 agree with the department's
current practice, though, and think
the 50 percent standard is the most
sensible and easiest to apply. Dif-
ferent standards of control for pub-
iicly traded and privatsly heid cor-
porations might be a workable
alternative, as would use of a rebut-
tabie presumplien that a2 certain
percentage of ownership resuits in
control. By the way, Oscar, how
would you treat a Imited partner-
ship for ECRA purposes?

Smith: A limited parinership
poses a bit of a diiemma, since con-
trol and ownership are functionaily
and legally distinct.

Jones: Doesn't that prove the
peint 1 started o make earlier? Of
what relevance to environmental
conditions is the fact that the iden-
tity of limited pariners or evan gen-
eral partners may change? Pleass
don't argue that ECRA will prevent
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the creation of hazardous, aban-
doned sites which will require pub-
lic monies to remedy; you've
already pointed out that ECRA is
not primarily concerned with ul-
timate Hability.

Smith: When did | become the
ECHA expert? i

Jones: Then you'll admit that, at
hottom, ECRA is no more than a
convenient enforcement tool that
arbitrarily appiies as a triggering
mechanism {0 the transfer of estab-
lishments, ECHA performs
NJDEP's enforcement work by
compelling establishments, upon
transfer or closure, o confess all
environmental sins and to agree 1o
their investigation and remediation.
Even assuming that forced self-dis-
closure is a lJaudabie goal, which is
a dubious proposition, why compel
assessmen! at the time of transfer?

Smith: Surely you can't oppose
giving the authorities all necessary
assistance in environmential en-
forcement, particularly at an early
stage. New Jersey s renowned for
its poliution problems,.

Jones: Yes, it is true that New
Jersey has more sites on the Na-
tiona! Prigrities List than any other
state’® it is also irue that the
statistics on ECRA cleanups are
impressive, both in themselves and

in comparison with other en-

vironmental enforcement pro-
grams,®* And yes, it may also be
sald that seller benefits under the
Act because an ECRA cleanup
rarely, it ever, results in psnalties
far violation of environmental laws,
whereas penalties will often accom-
pany the same cleanup undertaken
in response o an NJDEP enforce-
ment action. Frankly, while we're
singing ECRA's praises, I'm sur-
prised you haven't yet pointed out
the benefits the Act provides to
purchasers of industrial properties.

Smith: | will. ECRA must be an
extraordinarily effective consumer
protection statute because it forces
full environmental! disclosure
before sale. As you explained, a
purchaser may even void the frans-
far if the transferor fails to comply
with any provision of the Act
NJDEP aiso offers protection by
voiding the transaction under more
limited circumstanceas,

Jones: | don't quarre! with dis-

clasure. Even without ECRA, you
know, a transferor of real property
in New Jersey may not fraudulently
misrepresent or conceal adverse
environmental conditions,® ECHA
extends beyond this, however, and,
in compelling investigation and
remediation, dictates to the parties
one of the business conditions of
the {ransfer, i.e. that adverse en-
vironmental conditions will be fully
rermediated by the transferor. In my
cpinion, this aspect of ECRA im-
properly intrudes into the trans-
acticnal relationship of the parties.

Smith: Nothing prevenis the
transferee from assuming all or a
portion of ECRA costs as part of the
terms of the transaction.

Jones: That is true in theory but
not very likely in practice. Why
shoutd a purchaser defray costs of
cieanup for problems clearly not of
his making?

Smith: Precisely, ECRA rightfully
compels the responsible party to
bear the burden of remedial costis.

Jones: This is true where the
current owner has been in pos-
session throughout the life of the
establishment. in that instance, the
transferor has reaped the benefits
of ownership and, as the party re-
sponsible for contamination, must
also bear #s burdens. Bul where
the transferar has only acquired the
facility recenily, and was not the
operator or owner while polution
occurred, it is indeed a harsh policy
that places full responsibility for
remediation of possibly decadas of
contamination upon the current
owner.

Smith: Doesn't the transferor
have a cause of action for remedial
costs against previous owners?

Jones: Yes, a statutory action
might be brought under the
authority of the New Jersey Spill
Actor CERCLA, the federal "Super-
fund” law. A common law cause of
action, for exampfe, might be
based upon subrogation, fraud-
ulent concealment of a latent de-
fact, Hability arising from the con-
duct of abnormally dangerpus ac-
tivities or an implied covenant war-
rantying the condition of the
premises, Speaking of the common
iaw, ECRA completely disrupts
contragt law pringiptes pertaining
{o rescission and allows the trans-

43




feree to void the iransfer if the
transferor faiis to comply with any
provision of ECRA. The common
law, by contras!, requires fraud,
material misrepresentation or mis-
take before it will consider
rescission of a real estate trans-
action.”® lf the transferor's omission
is de minimis, causing no harm to
the transferee, rescission will not lie
under the common iaw of contract
but, at least facially, it will be per-
mitted by ECRA,

Smith: In our jurisdiction, a mu-
nicipality may set aside a con-
veyance where subdivision ap-
proval has not been oblained. is
that the faw in New Jersey and, if
s$o0, why isn't that! voiding right
analagous {o the right granted by
ECRA?

Jones: The New Jersey Land
Use Law, under certain circum-
stances, does permit a munigipality
to institute an action to set aside a
conveyance of real property if final
subdivision approval has no! been
obtained.*® But in that instance the
action to void the transaction may
be taken by the munigipality, not by
the transferee. In this sense, the
voiding provision is analogous to
the seclion of ECRA permitiing
NJDEP to void the !ransaction
where the transteror has not fited a
cleanup plan or negative declar-
ation.

Smith: Does NJDEP's right lo
void the transaction trouble you?

Jones: Not in an absolute sense.
Rescission by the government, as
by the transferee, may make sense
in a particularly egregious situation
where, for exampie, a large indus-
triat enterprise intentionatly ignores
ECRA and knowingly conceals
from an unsophisticated purchaser
the existence of latent and severa
environmenial contamination. Pre-
sumably rescission would be war-
ranted in such a case both io
prolect the public from en-
vircnmental contamination and the
purchaser from a dishones! seller.
Shert of outrageous circum-
stances, however, NJDEP's use of
its voiding remedy should be very
narrowly circumscribed. In fact, to
my knowledge, the department has
never sought to rescind a trans-
action for failing to comply with
ECRA. {Some say the threatl of
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rescission s more effective un-
usad!} Then, oo, the mechanics of
unraveling a complex corporate
transaction no doubt would prove
to be a substantial task, Perhaps a
statute of imitations on a rescission
action is in order here, Also,
rescission might be aveided in cer-
tain cases by appoirding a receiver
to manage environmental reme-
diation.

Smith: I'm getting tired, Nathan.
is there anything eise | ought !o

consider when our Legisiature
proposes its own  version of
ECRAT7Y

Jones: May | suggest explicit in-
clusion of due process standards.
New Jersey's ECRA is silent as lo
procedural safeguards. Centain de-
terminations which NJDEP may
make in the course of an ECRA re-
view, such as the permissible levels
of contamination which may remain
on site, can resull in significant
monetary expenditures. Isnt this
the determination of a property
right which entitles a transferor to
an administrative hearing?3*

Smith: Heid it, ’'m certainiy not a
constitutional or administrative
lawyer. But | thought ECRA re-
quires NJDEP to establish mini-
mum standards necessary for de-
loxitication of soil, groundwater
and surface water.™®

Jones: It does, but the depart-
ment has not yet formally
promuigated any minimum stan-
dards and has been proceeding on
& case-by-case basis. Negotiations
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with NJDEP over the exient of
cleanup are helpful bu! do not
provide the same safeguards as
would a  formal  administrative
proceeding. (Pause) Can you ex-
cuse me? | must altend o another
out-of-state attorney who is ex-
ercised over ECRA,

Smith: You've given me much to
consider, Nathan.

Jones: Weicome o New Jersay,
Oscar!
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Standard fndustrial Classification Man-
uai, Executive Office of the President,
Otiice of Mapagement and Budget
{1972}, NJDEP anticipates exempting
from ECRA lurisdiction in the spring of
1986 approximately 30 subgroups
posing a [ower risk to heaith and safety.
NJS A 1318

The tederal Rasource Conservation &
Aecovery Act, 42 U.S5.C. 86301 sf seq.
{"RCRA"), '!or example, establishes
specific requiremants Tor  lacilities
wihich, among other things, generals
{i.e., produce) hazardous waste. RCRA
ganarator requirements are applicable
oniy to thase facilities which generats at
lgast 100 kilograms per month of haz-
ardous waste, Perhzps this standard
may be incarporated into ECRA jurisdic-
tional reguiremants.

An “auxiliary usil,” lor exampile, is de-
fined i tha SIC as "an estsblishment
primarily engaged in performing sup-
porting services for oiher establish-
ments of the same company....” SiC
Manual, Appendix A. These activities
may include research end developmant
laboratorias., central warehouse and
garages and sales oflices. The S1C Man-
ual classifies auxiliary establishments
on the basis of the primary activity they
serve, Id. A saies olfice heated by oil wiil
tall within ECRA jurisdiction il, for exam-
ple, it serves & chemicai machinery
company (SiC 35} but otherwise uses no
hazardous materiais.

Sag lootnole 19. The SIC treals central
administrative offices like auxiliary es-
tablishmen!ls, /8. thoy are classifiad on
tha basis of the primary activity of tha
cperating esiablishmants they sorve, An
office building heated by oll may e cav-
gred by ECRA i it serves a8 tiothing
manufaciurer; the sames building wouid
be exempt H i servad a mining sstab-
lishmant, Note, however, that ECRA Pol-
icy Manual Mo. 8 dated November 25,
1985 eiiminates cenirai adminisiralive
oifices from ECRA jurisdiction uniess
thay are physicaliy located on the side of
the operating estsblishments  they
sarve.

Ses, tor exampie, dralis dated March
15, 1982 and May 3, 1882.

58{b}.

Fiaticher, Cyciopedia of Corporations,
§31. Sae Historic Smithville Davelop. v.
Choisea Title and Guaranty Co., 184 N.J.

Spring, 19886

24,

25.
26.

ar.

28.

28.
30

31

32

34

Super. 282, 295 {Ch. Div. 1381} all’g 190
N.J. Super. 567 (1983).

Sse M.J. Trenspertation Dap't v. PSC
Resources, Ine., 175 N.J. Super. 447,
453 (Law Div. 1980

§5(b}.

N.J. Transportation Dept. v. PSC Ra-
spurcas, Inc., supra.

interisn ECRA reguiations ware adopted
at N.JA.C. 7:1-3 ef seq. These regu-
lations will expire on March 8, 1986 at
which time it is anticipated that final
reguiations wiill not be in place, necessi-
tating an extension of the interm regu-
fations for an addilional year. A foe
schaeduls attempting o reflact actual
cosis of processing ECRA applications
has been adopted based upon the
authority of §10{a} of ECRA. N.J.AC.
7.3-4 ot s8q.

See Kaplan v. Centex Corp., 284 A.2d
119 (Dal. Ch. 1971).

MJLSA 14A11-1 8t sBq.

for exampie, §304 of the internal Rev-
enus Coda {“Code™), applicable to
iransters of stogk by a shareholder of
ong corporation to a relaled corpo-
ration, defines "controi’ as ownarship of
at least fily percent {?SG%} of the totai
combined voling power of all classes of
stpck entitled to vola, or ownership of
stock whose value is at least egual ‘o
titty parcent (50%) of tha total valus of
all ciasses of slock, Regulations
adopted pursuant to the Hari-Scofi-
Roding Antitrust Improvements Act of
1876, 15 LL5.C. §18{a) (Supp. 1985}, at
16 C.F.R. §B8G1.1{b) (1984), deline "con-
trol” as filty percent {50%) or more of
vutstanding voting securities of an is-
suer or having contraciual power to das-
ignate & majority of corporats directors.

For example, a control tes) of B percent
is appilcabls to certain tax free rans-
actions, Coda §368(c).

gighty-five New Jarsey sites ou! of a
total of 541 siles wara listad as of Octo-
bar 3, 1985 on the National Priorities
List, & ranking of the mos! loxic sites
nationwide. Sea 42 1).5.C. §3505(8)(8).
Michigan ranks second with 47 sies,
Cver 52 million Superfund dolfars have
been dedicaled to Naw Jersay through
1884; Missouri is next with 8 commit-
men! of 535 mition.

As of Jyly, 1985, 150 ECRA cleanup pro-
jocts wera ungerway as compared with
a totai of 225 additional cleanup pro-
jocts in progress from all other NJDEP
enfarcoment programs combined,
NJDEP Press Package, July 24, 1885,
As ol Jenusry 15, 1986, NJDEP weas
handling or had completed 1316 cases,
nhad inspecied S00 sites and had ap-
proved 484 negeative daclarations.
Ciegnup had bean complaeted on 234
sites, Anthony J. McMahon, Chisl, Bu-
reau of industria! Sile Evaluation,

34,

35.

36,

37.

38.

38.

NJDEP, o mesling of ECRA Industrial
Advisory Board, January 15, 1986.

State, Dap't. of Environ. Protec!, v. Ven-
tron Corp,, supra.

8A Thompson on Real Property 54465
{1863); Norton v. Popins, 443 A.2d 1
{Dal, Supr. 1982),

N.J.5.A. 40:85D-55. Sae Pasaro
Bufiders, Inc. v. Plscataway Township,
184 N.J. Super. 344 (App. Div. 1982},
certil. granted 81 N.J, 278 {1982}, ap-
peat dismissed 83 N.J. 267 (1983).

Marytand has considered snd, to data,
rejectad legislation substantizlly iden.
ticai to ECRA. Senats BUl No. 97, In-
froduced January 11, 1984, Connacticu!
enacted a bill simiiar 1o ECRA sifective
October 1, 1985. This law giiminatss the
SiC portien of the applicability test, cloa-
ing an astablishment as a jurisdictional
trigger and, most notably, the rights of
the environmental agency and traps-
feren to void the transaction. Connecti-
cut Public Act No. 85-568.

Ses In Re MNorth Jersey Dist Water
Supply Comm'n., 175 N1 Super, 187,
203 (App. Div. 1880): N.J.S.A,
52:148.9(a)

§10{a).
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