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Based on the language of the act and
the case law of a growing number of
states that have addressed this issue, the
authors believe that New Jersey courts
will ultimately tell businesses they need
not accommodate and may terminate
such employees. The act expressly
states that employers need not accom-
modate in the workplace employees
who use under the act. Some plaintiffs’
attorneys claim that the act implicitly
requires employers to accommodate
employees who only use at home. How-
ever, three states with similar statutes
have held that employers need not
accommodate any use. 

A court in California, often the most
liberal state when it comes to employee
rights, has held that employers may ter-
minate such employees. Courts in Mon-
tana and Washington have reached sim-
ilar conclusions. All three states have
statutes with language and underlying
rationales similar to the act.  

A thoughtful analysis of the act sup-
ports the no-accommodation interpreta-
tion. The act does not legalize marijuana
use. Nor does it change the employment
relationship. Instead, marijuana use
remains generally illegal in New Jersey.
To use under the act, an individual must
have one of the following conditions:
multiple sclerosis, muscular dystrophy,
inflammatory bowel disease including
Crohn’s disease, amyotrophic lateral

sclerosis, and any illness with a progno-
sis of less than 12 months to live. AIDS,
HIV, and cancer qualify if the symptoms
are sufficiently severe, as well as seizure
disorder, epilepsy, intractable skeletal
muscular spasticity, or glaucoma if tra-
ditional therapy is ineffective.1

The fact that the act decriminalizes
marijuana use for only a few serious
health conditions also strongly supports
that the Legislature did not intend for
employers to have to accommodate
users under the act. While a sophisticat-
ed statute such as the act could have
easily altered the at-will employment
relationship, just as the New Jersey Law
Against Discrimination requires
employers to accommodate employees
with disabilities, it did not. On the con-
trary, the act expressly provides that
employers need not accommodate those
who use under the act.

This article will analyze how the
authors believe New Jersey courts will
decide this issue in favor of employers.
Nevertheless, until the courts address
the issue, employers should work close-
ly with counsel when applying the act.

On Its Face the Act Does Not Require
Accommodating Employees Who Use
Under the Act

On its face, the statute does not
require employers to accommodate
employees who would want to use mar-

ijuana under the act at work. It states:
“Nothing in this Act shall be construed
to require...an employer to accommo-
date the medical use of marijuana in any
workplace.”2 The attorneys the authors
have spoken with agree uniformly that
employers need not provide breaks,
break rooms, or other similar workplace
accommodations for employees who
smoke marijuana under the act so they
may use at work.

Attorneys, however, disagree over
whether the act would allow an employ-
er to terminate an employee under a no-
tolerance policy. In theory, an employee
might use under the act while at home,
but not at work. Of course, such an
employee would fail a drug test under a
no-tolerance policy. In such a situation,
is the act’s language sufficiently broad
so that an employer could apply the no-
tolerance policy and terminate the
employee? While the authors believe
the language is this broad, no consensus
exists among the employee bar and the
management bar.

The authors believe the statute is not
as narrow as the employees’ attorneys
suggest. Forcing an employer to alter a
no-tolerance policy is, by definition,
requiring “an employer to accommodate
the medical use of marijuana in any
workplace.”3 Absent the act, the employ-
er would have no reason to accommo-
date an employee who uses only at
home by changing its no-tolerance poli-
cy to a no-tolerance-except-for-use-
under-the-act policy.

The act’s general purpose and leg-
islative history support that employers
need not accommodate employees who
use under the act in any way, regardless
of where they use. Neither the general
purpose nor the legislative history sug-
gests that the act alters the employment
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relationship. The act’s “purpose...is to
protect from arrest, prosecution, proper-
ty forfeiture, and criminal and other
penalties, those patients who use mari-
juana to alleviate suffering.”4

As one Senate committee explained,
it intended the act to “protect patients
using marijuana to alleviate suffering
from arrest, prosecution, and other legal
sanctions.”5 Moreover, under the head-
ing, “No Liability by Insurers, Employer,
or State,” the Senate committee repeated
the act’s ultimate language that employ-
ers need not accommodate users. The
Assembly’s committee provided exactly
the same guidance.6 While the act and
the committees could have expressly
protected the employment relationship
for those who use medical marijuana,
they did not. The act’s failure to protect
the employment relationship for users
means that employers need not accom-
modate them.

Unfortunately, the Department of
Health and Senior Services missed an
opportunity to eliminate the confusion
the employee bar has tried to conjure.
Since former Governor Jon Corzine
signed the act in January 2010, the bar
has been hopeful that the regulations
would provide guidance to prevent bick-
ering between employee and manage-
ment attorneys. Instead, the draft regula-
tions the department published in the
beginning of October 2010 focused sole-
ly on the registration for and distribution
of medical marijuana in alternative treat-
ment centers throughout the state. Other-
wise, the draft regulations only reiterate
the act’s general language regarding no
obligation to accommodate. The depart-
ment did not seize the opportunity to set-
tle the dispute in the bar. 

Three Other States Have Held That
Medical Marijuana Statutes Do Not
Require Employers to Alter
Workplace Drug Policies

Decisions in California, Montana,
and Washington hold that employers
need not alter their policies regarding
marijuana use under the act.7

First, California, Montana, and
Washington courts have analyzed the
express purposes behind their decrimi-
nalization statutes and adopted the no-
accommodation interpretation. Califor-
nia, Montana, and Washington also
enacted compassionate use statutes that

only protect users from prosecution and
other legal sanctions.8 Like New Jersey,
they do not protect the employment
relationship of users.9 Based on this
analysis, courts in California, Montana,
and Washington held that their statutes
do not require any accommodation.
Instead, employers may apply their
policies as if the statutes did not exist,
including refusing to hire or terminating
employees under no-tolerance poli-
cies.10 Because of the New Jersey Legis-
lature’s similar intent to protect users
solely from prosecution and other legal
sanctions, the authors expect New Jer-
sey courts to reach similar holdings. 

Second, courts in California, Mon-
tana, and Washington have held that
employers are not required to accom-
modate medical marijuana use in any
fashion because each legislature could
have, but failed to require employers to
accommodate users in the workplace.
Indeed, the holdings of those cases
make clear that employers may termi-
nate the employment of individuals who
test positive based solely on home use
in the absence of statutory language not
requiring employers to accommodate
employees who use medicinal marijua-
na in the workplace.11

In California, the court observed that
the statute did not mention employee
rights or privileges at all, but only pro-
tected California citizens from criminal
prosecution.12 Absent express job pro-
tection, the court held the statute could
not require employers to accommodate
medical marijuana use. Moreover, the
court interpreted favorably a related
statute with language similar to New
Jersey’s.

California’s Health and Safety Code
Section 11362.785 states that “[n]oth-
ing in this article shall require any
accommodation of any medical use of
marijuana on the property or premises
of any place of employment or during
the hours of employment....”13 The court
interpreted this provision as permitting
employers to not accommodate any
medical marijuana use.14 The court
rejected the idea that the statute implic-
itly required employers to accommo-
date employees who used only at
home.15 Instead, despite where the
employee used, testing positive for
medical marijuana permitted the
employer to terminate the employee.16

In Montana, the court also broadly
interpreted similar language concerning
accommodating medicinal marijuana
use in the workplace.17 Montana’s
statute states that employers need not
“accommodate the medical use of mar-
ijuana in any workplace.”18 Applying
the plain language of the statute, the
court implicitly rejected an interpreta-
tion that “in any workplace” required
employers to accommodate those who
used only at home.19 Importantly, the
court held that the employer did not vio-
late the ADA or Montana’s ADA equiv-
alent when it fired the employee
because the compassionate use act does
not require accommodation of medical
marijuana use under those statutes.20

Instead, the court’s holding stands for
the proposition that employers may ter-
minate employees for marijuana use
outside of work and work hours.

The court of appeals of Washington
reached the same conclusion as the
courts in California and Montana.21 The
Washington statute also used language
similar to New Jersey’s: “[n]othing in
this chapter requires any accommoda-
tion of any medical use of marijuana in
any place of employment.”22 The
employee argued that the statute implic-
itly mandated that employers accom-
modate employees’ use of medical mar-
ijuana outside of work and work
hours.23 The court disagreed, and held
that the statutory language was not
intended to place any requirements on
employers or places of employment.
The court rejected the argument that the
cited language created a duty to accom-
modate outside use of medical marijua-
na in the absence of express statutory
language or an implication that the leg-
islature had intended such a result.24 The
court did not believe that a statute
would create such a drastic change to
the employment environment without
expressly requiring the change.25

The combination of the language of
New Jersey’s act, the purpose behind its
enactment, and the case law in states
that have statutes with similar purposes
and language strongly supports the con-
clusion that employers do not need to
accommodate medical marijuana use by
employees in any way. The authors
believe the New Jersey courts will reach
the same conclusions when interpreting
the act. 
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One State Had Required
Accommodation

An Oregon court held that statutory
language similar to New Jersey’s act
required employers to accommodate
medicinal marijuana use.26 Similar to
New Jersey’s act, Oregon’s compas-
sionate use act states that an employer
does not need “to accommodate the
medical use of marijuana in any work-
place.”27

The Oregon appellate court reasoned
that a person does not possess a sub-
stance merely if it is present in his or
her bloodstream.28 Accordingly, the
appellate court held the employee had
not engaged in medical use of marijua-
na in the workplace when he failed a
drug test based on use outside of the
workplace.29 Nevertheless, the Oregon
Supreme Court subsequently found
against the employee because he was
not disabled, and, as a result, the court
did not need to reach the issue of
accommodation.30 Thus, while the
appellate court’s reasoning might have
supported a more restrictive reading of
the act, it is now unclear how the Ore-
gon Supreme Court will ultimately
decide that issue.

Conclusion: What is an Employer
To Do? 

While employers wait for the New
Jersey courts to address the anticipated
arguments from employee attorneys,
employers need not and should not sit
idle. Knowing that employee attorneys
will attempt to challenge no-tolerance
policies, now is the time for employers
to check and be sure they have clear,
consistent, and explicit policies about
drug use. Businesses should work
closely with counsel pending court
action to minimize the risk of employee
lawsuits on this subject. �
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